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very pointedly refers to the difference of opinion between the supreme court, 
the appellate division, and among the members of the court of appeals itself, 
as showing ambiguity in the terms. "A refusal to apply under such circum- 
stances is pro tanto a destruction of the rule itself." The purpose of this in- 
surance was to insure against accident, and it is reasonably certain that the 
insured believed the policy was against just such a loss, and it should be con- 
strued in accord with such belief. Hoffman V. Aetna Fire Ins. Co., 32 N. Y. 
405. The following are examples of liberal construction under facts appar- 
ently less ambiguous than those of the principal case. Insurer not relieved 
under stipulation against liability for injuries received while hunting, where 
insured was hurt by a log he was helping to carry for a camp fire while on a 
hunting trip. Wilkinson v. Travelers' Ins. Co., (Tex. Civ. App.) 72 S. W. 
1016; "sunstroke" held not to appl> to the effect of natural heat alone but 
also to that of artificial heat. Continental Casualty Co. v. Johnson, 74 Kan. 
129; injury held to have been "in passenger elevator" where person was 
caught between roof of elevator and floor of building. Depue v. Travelers' 
Ins. Co., (C. C. of East Dist. of Pa.) 166 Fed. 183; death caused while walk- 
ing from steamboat to passenger station held caused by accident "while trav- 
eling by public or private conveyances for the transportation of passengers." 
NorthrMp v. Railway Passenger Assurance Co., 43 N. Y. 516. In a very recent 
Illinois case, under a provision like that of the principal case where the evi- 
dence merely tended to show that the loft of a barn was more or less burned, 
the contents being actually consumed, held, that even if it did not appear that 
the building burned as contradistinguished from its contents, the insurer was 
liable. The court says : "The word 'building' as used in this form of policy 
should be held, we think, to include the contents of said loft." Wilkinson v. 
Aetna Life Ins. Co., 240 111. 205. Even if it is admitted that there must be a 
burning of the building in part at least, there was evidence that the door 
burned, in the principal case. A witness testified "The door was burned." 
This shows an ordinary opinion of the condition of part of the building. Fur- 
ther "scorch" in its ordinary meaning means "to be burnt on the surface; to 
burn or be burnt." (Webster.) Evidence of the scorching of a hearth was 
held sufficient to support arson even, in Regina v. Parker, 9 Car. & P. 45, and 
there are cases holding that the slightest charring is sufficient to constitute 
"burning." People v. Haggerty, 46 Cal. 355 ; Benboiv v. State, 128 Ala. 1. 

Insurance — Meaning of "Fire". — In an action on a policy of fire insur- 
ance against "direct loss or damage by fire" for damage caused by excessive 
heat, smoke and soot from a furnace fire built with "paper and cannel coal not 
used or intended for such purposes," there being no ignition outside the 
furnace, held, that such a fire is a "fire" within the meaning of the policy. 
O'Connor v. Queen Ins. Co. of America (1909), — Wis. — , 122 N. W. 1038. 

The principal case discusses most of the important cases on the point and 
it would seem that it correctly distinguishes from the principal case the much 
cited case of Austin v. Drew, 4 Camp. 361, which was relied on by the defend- 
ant. In the English case the fire was still "friendly." "If there be any com- 
mercial contract which more than any other requires the application of sound 
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common sense and practical reasoning in the exposition of it — it is certainly a 
policy of insurance." Peters v. The Warren Insurance Company, 14 Pet. 99. 
The word fire in an insurance policy should be given its ordinary meaning 
unless the contrary intention is shown, "which includes the idea of visible 
heat or light." Western Woolen Mill Co. v. Northern Assur. Co. of London, 
139 Fed. 637. In the latter case however the damage was due to purely spon- 
taneous combustion, and combustion does not always produce fire. In the 
principal case there was a fire in the ordinary meaning, which had reached 
the point of being "hostile" because beyond control, and the damage done 
was the direct result of that fire. Common sense would seem to show that 
such a loss is just such a risk as would be contemplated by the parties in 
making the contract. The principle might be deduced from this case that the 
existence of a fire in a stove or furnace is only presumptive evidence that it is 
"friendly." 

Landlord and Tenant — Release from Payment of Rent — Prohibition 
of Business by Law. — Plaintiff sues defendant for rent for premises leased 
for saloon purposes. Defendant sets up the passage of laws prohibiting the 
sale of liquors as defense to payment of rent on the ground of destruction of 
business for which the building was rented. Held, the plaintiff can recover. 
O' Byrne v. Henley (1909), — Ala. — , 50 South 83. 

The lessee of premises destroyed by fire or tempest, subsequent to the 
making of the lease, cannot be relieved against the express covenants of pay- 
ment unless he stipulates for a cessation of rent or the lessor has covenanted 
to rebuild. Chamberlain v. Godfrey's Admrs., 50 Ala 530; Helburn v. Mofford, 
70 Ky. (7 Bush.) 169. Eviction by the landlord during the term is a good 
defense in an action for the rent. The Richmond v. Cake, 1 App. D. C. 447 ; 
Royve v. Guggenheim, 106 Mass. 201, 8 Am. Rep. 322. But the act of eviction 
must be done by the lessor or by his procuration, or by paramount title, and 
must naturally interfere with the enjoyment of the premises. If the act be 
done by a stranger it is no ground of defense against a claim for rent. 
1 Washburn, Real Property, Ed. 6, p. 436, Art. 718. A lessee is not entitled 
to credit because of the subsequent enactment of a law by which he was 
deprived of the use of the premises on Sunday. Abadie v. Berges, 41 La. Ann. 
281, 6 South. 529. The destruction of the premises by war will not exempt the 
tenant from his express contract to pay rent and equity will not relieve him 
from performance thereof. Robinson v. L'Engle, 13 Fla. 482. Where demised 
premises are condemned by public authority and ordered to be torn down, 
the lessee is not relieved from rent where he takes and retains the beneficial 
use of the premises, even though repairs are to be made at the expense of the 
landlord. Thomson-Houston Electric Co. v. Durant Land Imp. Co., (Com. 
PI) 4 Misc. Rep. 207, 23 N. Y. Supp. 900. A tenant is chargeable with notice 
of the character of the premises and that they are subject to removal and 
will not be released from rent because they are removed by public authority. 
McLarren v. Spalding, 2 Cal. 510. Passage of a law forbidding the sale of 
liquor within two hundred feet of a church or school house after the execution 
of a lease of a building for saloon purposes, but before the beginning of the 



